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The Women’s Legal Education and Action Fund (LEAF), in partnership with the
Canadian Association of Elizabeth Fry Societies (CAEFS) [hereinafter “the LEAF
partnership”], respectfully submit that Bill C-10, An Act to amend the Criminal Code
(Minimum Penalties for Offences Involving Firearms) should be defeated and that the
Justice Committee should recommend its withdrawal for the reasons identified and
discussed below. It is the position of the LEAF partnership that the withdrawal of Bill C10 would be in compliance with the federal government’s obligation under section 15 of
the Charter of Rights and Freedoms to promote and protect the equality rights of
disadvantaged persons in Canada.

1.

Introduction to LEAF and CAEFS:

LEAF is a national, federally incorporated, non-profit organization founded in April,
1985 to secure equal rights for Canadian women as guaranteed by the Canadian Charter
of Rights and Freedoms (the “Charter"). To this end, LEAF engages in equality rights
litigation, law reform and public education relating to women’s inequality.2
Commencing with LEAF's work in the Supreme Court of Canada case of Andrews v.
British Columbia,3 LEAF has contributed to the development of equality rights
jurisprudence and the meaning of substantive equality in Canada. LEAF has developed
and advocated equality rights arguments in contexts where sex inequality is compounded
by other prohibited grounds of discrimination such as race, class, aboriginal status, sexual
orientation and/or disability. LEAF has intervened in over 140 equality rights related
decisions in the areas of sexual violence, pay inequity, socio and economic rights, spousal
and child support, reproductive freedom, and access to justice, to name a few.
CAEFS was originally conceived of in 1969 and was incorporated as a national voluntary
non-profit organization in 1978. Both volunteer and paid staff are involved in
governance as well as program and service delivery throughout the association.
Programs and services are developed at the grassroots level, in accordance with the needs
of the community and range from early intervention and crime prevention activities, to
pre and post release work with criminalized and imprisoned women and girls. At the
national level, CAEFS focuses on law and policy reform initiatives, informed by its
membership and those women with the lived experiences of criminalization and
imprisonment.
2.

Bill C-10 Offends the Government’s Obligation to Advance Substantive
Equality and Is Really About Its Abdication of Responsibility for Gun
Control:

It is the submission of the LEAF partnership that Bill C-10 will have a discriminatory
impact on already disadvantaged persons. The legislation will not promote substantive
equality and will in fact perpetuate the inequality already experienced by those that are
the target of this legislation. The Supreme Court of Canada has repeatedly endorsed the
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dual purpose of section 15 of the Charter of Rights and Freedoms, to prevent
discrimination and to promote substantive equality. At the heart of substantive equality is
the recognition that differential treatment, by itself, is not a violation of equality rights,
and that sometimes differential treatment is necessary to achieve substantive equality that
is an equality of results.
The LEAF partnership recognizes and endorses the need for increased control over guns
and a need to decrease violence in society – as women are often the target of gun related
violence4, the partnership has a special appreciation of these needs. The power of guns is
inextricably linked with the notion of masculinity; most guns are owned and used by men
(in Canada 85% of gun owners are men), and 30% of gun victims are women.5 The
ownership and use of guns as defensive weapons reinforce existing gender inequalities,
maintaining women’s subordination through violence or the threat of violence.6 These
realities significantly contribute to the women’s experience of inequality in Canadian
society. However, Bill C-10 is not a response to these legitimate societal concerns.
Instead of accepting responsibility for gun control and the reduction of violence in
Canadian society, the Federal government has individualized the responsibility of this
violence through the introduction of Bill C-10.
3.

Bill C-10 and the Introduction of Mandatory Minimum Sentences for
Firearms Puts the Responsibility for Crime on Individuals Instead of on
Society:

Reducing acts of violence involving firearms is a laudable goal; however, the LEAF
partnership does not believe that the introduction of mandatory minimum sentences or the
reduction in the availability of conditional sentences will achieve this goal. Mandatory
minimum sentences are not an effective means through which to achieve “peace, freedom
and security”7 or to ensure the protection of Canadians from crime.8
Protection from crime involves measures aimed at both prevention and punishment.
Notwithstanding, if the goal is to protect the public, prevention is preferable to
punishment. Clearly, the most effective way to keep Canadians, including women in
Canada, safe is to prevent the commission of crime in the first place. However, the
proposed legislation takes aim solely at punishment which is, by nature, aimed
exclusively at offenders. Crime prevention, on the other hand, focuses on the societal
nature of crime.
In the first “World Report on Violence and Health”, the World Health Organization
recognized that “there are insufficient programmes aimed at primary prevention –
measures to stop violence before it happens – compared with secondary or tertiary
prevention. There is also an imbalance in the focus of programmes – community and
societal strategies are under-emphasized compared with programmes addressing
individual and relationship factors.”9 The proposed legislation suffers from these same
pitfalls.

3
Crime is a social issue. It is the view of the LEAF partnership that addressing crime,
including gun violence, requires a holistic, multi-faceted approach that recognizes the
social nature of crime. The LEAF partnership supports approaches such as “crime
prevention through social development”10 and believes resources are better directed
toward crime prevention modules that take aim at the social, rather than the individual,
nature of crime.
The LEAF partnership recognizes that a “law and order” agenda, including mandatory
minimum sentences and a reduction in the availability of the conditional sentence, is
based, in part, on the notion that punishment will lead to prevention. Indeed, the current
sentencing principles in the Criminal Code incorporate this notion by reference to
deterrence, both general and specific. The LEAF partnership accepts the widely held
view that punishment has little, if any, deterrent effect.11 However, even if punishment
can have a deterrent effect, there is no evidence that there is a correlation between the
degree of punishment and the degree of deterrence: “mandatory minimum sentences do
not deter more than less harsh, proportionate, sentences.”12

4.

The Adverse Impact of Mandatory Minimum Sentences Is Borne By
Disadvantaged Groups Who Get Criminalized:

Mandatory minimum sentences disproportionately affect women, members of racialized
communities, people with disabilities, the poor, and lesbians and gay men.13 The
proposed amendments to the Criminal Code will further contribute to gross disparities in
the criminal justice system.
Proponents of mandatory minimum sentencing schemes maintain that mandatory
minimum sentences are an “equitable” approach to sentencing since all offenders would
be sentenced in the same manner. This approach ignores two of key factors.
First, this approach ignores the types of crimes targeted by mandatory minimum
sentences. For example, the Report of the Commission on Systemic Racism determined
that: “Persons described as black are most over-represented among prisoners charged
with drug offences, obstructed justice and weapons possession.”14 The proposed changes
to the mandatory minimum sentence scheme in relation to firearm charges will
undoubtedly further these disparities “since [Black peoples] are already over-represented
among prisoners with weapons possession.”15 Furthermore, “the higher mandatory
minimum sentences for a second, third or subsequent offence apply not only if the person
has previously committed that particular offence, but also if he or she has committed
other offences.”16 This approach to sentencing will have a particular effect on Aboriginal
peoples who are “more likely to be charged with multiple offences, and often for crimes
against the system [such as resisting arrest, contempt of court and obstruction of justice]17
which reflect social, rather than criminal, problems.”18
Second, this approach manifestly ignores the well-documented racism inherent in the
criminal justice system that will be intensified with the introduction of this mandatory
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minimum sentencing scheme. Canadian Courts at all levels,19 justice inquiries,20 a Royal
Commission,21 government supported studies,22 independent research,23 and community
groups have all highlighted the fact that systemic racism is endemic to the criminal
justice system. The over-representation of Aboriginal women, women of colour and
other disadvantaged women in the criminal justice system in Canada is well documented.
For example, in 1999, the Canadian Centre for Justice Statistics released a report which
stated that “Aboriginal female inmates accounted for almost one-quarter (23%) of the
female inmate population.24 Furthermore, “from 1996-1997 to 2001-2002, the number of
federally sentenced Aboriginal women increased by 36.7% compared with 5.5% for
Aboriginal men.”25 The Report of the Commission on Systemic Racism in Ontario
reported that Black peoples were disproportionately incarcerated in Ontario and that
racism is manifest at all levels of the criminal justice system, from police practice to
sentencing as well as the prison system.26 In October 2006, the Office of the Correctional
Investigator of Canada released a report which joins the history of reports in Canada
which demonstrates that the incarceration of Aboriginal peoples continues to rise at
dramatic rates regardless of provisions like sections 718.2(e), restorative justice
initiatives and/or conditional sentencing.27
As these inquiries have demonstrated, penal sanctions have a devastating impact on
Aboriginal and racialized peoples. That mandatory minimum sentences will exacerbate
the systemic racism in the criminal justice system cannot be over-stated. Canada has also
been admonished internationally as a result of these racially disproportionate numbers for
Aboriginal women.28 Mandatory minimum sentences would further this national crisis.
Mandatory minimum sentences will disproportionately affect disadvantaged women in
additional ways. There is evidence supporting the proposition that prosecutors’ exercise
of discretion with respect to the level of charges, choices of summary or indictable
offences, position on bail, and sentencing evince patterns of systemic racism against
African-Canadian and Aboriginal accused and in favour of white accused.29 Research
conducted by both CAEFS and Judge Ratushny in her 1997 Self-Defence Review
establishes that most women charged with homicide of allegedly violent partners forego
the use of possible defences available to them, such as self-defence and/or provocation,
and simply plead guilty to manslaughter. This is done out of concern that their defence
might fail and they would be convicted of murder and receive a mandatory sentence.30
There is ample evidence that suggests that poor, Aboriginal and other marginalized
peoples plead guilty in disproportionate numbers due to a range of social and legal
factors.31
Offenders with mental disabilities are disadvantaged by mandatory minimum sentences
because unless their condition amounts to a mental disorder that deprived them entirely
of their ability to distinguish right from wrong, pursuant to section 16 of the Criminal
Code, judges are required to ignore their reduced capacities and mandated to impose a
mandatory minimum sentence if one applies.32
In the United States, where mandatory minimum sentences schemes are practiced there is
evidence that suggests that this racialized pattern of incarceration further contributes to
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the disproportionate incarceration of racialized peoples. Research conducted in the U.S.
has also found that mandatory minimum sentences in that jurisdiction are applied
disproportionately to the disadvantage of racialized women, and are used widely to
induce plea agreements, often to a lesser charge so as to avoid the mandatory minimum.33
In Australia, mandatory minimum sentences have been shown to have a differential
impact on Aboriginal women.34 A government committee in Australia determined that
mandatory minimum sentences have a particularly “harsh impact…on certain
groups…including Indigenous people, people with intellectual or psychiatric disabilities
and women.” 35 In their legislative summary the current government has already
conceded that mandatory minimum sentences have had such adverse effects in
Aboriginal communities that parts of the legislation have been repealed.36 In 2000,
mandatory minimum sentences in Australia were condemned internationally by the
United Nations International Convention on the Elimination of All Forms of Racial
Discrimination. The CERD Committee determined that:
The mandatory sentencing schemes appear to target offences that are
committed disproportionately by indigenous Australians, especially
juveniles, leading to a racially discriminatory impact on their rate of
incarceration. The Committee seriously questions the compatibility of
these laws with the State party's obligations under the Convention and
recommends to the State party to review all laws and practices in this
field.37
Canada would do well to heed these international concerns.

5.

Mandatory Minimum Sentences Do Not Benefit Victims of Crime:

Women who are victims of male violence benefit very little from an increase in
mandatory minimum sentences of imprisonment for offences of violence committed with
firearms. There is no proof that minimum terms of imprisonment deter potential
offenders from violent acts; research into the lack of deterrent effect of the death penalty
has repeatedly shown that certainty of conviction is a deterrent; severity of punishment is
not. Mandatory minimum sentences do promise incapacitation of the offender from
committing further acts of violence during the period of incarceration. But if
incapacitation is the goal of sentencing reform, there is no logical justification for
confining it to offences committed with firearms. More fundamentally, incapacitation
standing alone does not provide a principled basis for a scheme of penal sentencing.
If the goal of the Bill C-10 provisions is to combat gun crime more generally, it is
difficult to see how these provisions contribute to that end. Women's safety is furthered
when men are prevented from possessing firearms. Mandatory minimum sentences of
imprisonment come too late to be of much use to the thousands of Canadian women who
have been injured or killed by their husbands and boyfriends. The provisions do nothing
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to take guns out of circulation or make them harder for violent men to access. They do
nothing to change societal attitudes that celebrate male aggression; they ignore the links
between these attitudes and the fact of male violence against women. Nor do they give
women the social and economic equality they need to resist this violence.
The Criminal Code already contains mandatory minimum sentences for a number of
violent crimes committed with firearms. There is no evidence that these sentences have
made women any safer or that they are a meaningful component of a national strategy to
fight violence against women.

6.

Mandatory Minimum Sentences Do Not Comply with Accepted Sentencing
Principles – The Preferred Approach is to Prevent the Commission of the
Crime:

Mandatory minimums unnecessarily fetter the discretion needed by judges to impose a
sentence that is “proportionate to the gravity of the offence and the degree of
responsibility of the offender.”38 A survey of Canadian judges found that slightly over
half felt that mandatory sentencing laws impinged on their ability to impose a just
sentence.39 Mandatory sentencing schemes over-emphasize the sentencing principle of
deterrence, ignoring empirical evidence that has found that the deterrence effect of
incarceration is, at best, uncertain.40
Deterrence heavy logic also fails to acknowledge statutory amendments to Canada’s
sentencing regime in 1996 which attempted to redress the observation that Canada has
become “a world leader in putting people in prison”.41 The Supreme Court of Canada
imposed a duty on judges to inquire into the systemic circumstances that may have led to
the criminality of an offender42 in order to rectify the “sad and pressing social
problem”,43 of the over-incarceration of Aboriginal peoples in our prison system. More
recently, the Ontario Court of Appeal acknowledged that the “community at large and the
courts, in particular, have come, some would say belatedly, to recognize that racism
operates in the criminal justice system.”44 Mandatory minimum sentences conflict with
legislative and judicial obligations that require judges to impose sentences that are fit for
the offender by considering all alternatives to incarceration.45 Mandatory minimum
sentences also thwart the responsibility that must be borne by a system that has
perpetuated familiar racialized patterns of crime and punishment.
In addition to deterrence, the Criminal Code sets out other fundamental principles of
sentencing – e.g. denunciation, separation, rehabilitation, reparation of harm done to
victims and community, and the promotion of a sense of responsibility in offenders –
which are better achieved without resort to mandatory minimum sentences. The
proposed legislative amendments adopt a get “tough on crime”46 approach. While this
may win votes, it does nothing to remedy the social problems that lead to crime in the
first place. For example, it ignores those sentencing principles which can help ensure the
successful reintegration of offenders into the community thus reducing recidivism.

7
Focusing resources on programs that privilege restorative sentencing principles, including
the reparation of harm and the promotion of a sense of responsibility in offenders will
better serve the needs of victims, communities and offenders.47
Mandatory minimum sentences result in the incarceration of offenders for longer periods
of time. However, these longer periods of incarceration do not reduce crime rates or
recidivism.48 In fact, they increase prison costs, resulting in a decrease in available
public funds to be spent on community programs and crime prevention initiatives, which
may well have a more significant impact on making our “streets and communities
safer.”49 Getting “tough on crime” is not an adequate, viable or effective solution to
threats to public safety. Canadians’ safety will be better served by funding crime
prevention strategies. Preventing crime before it happens, when done properly, is in the
long run a much less costly and much more effective means of reducing violence and
crime in a society.
The most effective crime prevention strategy is the development of healthy and vibrant
communities. Crime is a complicated phenomenon with no one cause. It is clear,
however, that there are a number of social problems that correlate with criminality such
as poverty, lack of education, family dysfunction, histories of trauma and abuse, lack of
access to social programming and lack of employment opportunities.50
A viable and effective criminal justice policy must seek solutions to these social
problems if it truly wants to address public safety concerns. Such an approach would
privilege the development of healthy communities over hyper- punishment.
The Canadian federal government has been taking steps in this direction already for over
a decade. The National Crime Prevention Centre (NCPC), part of the Ministry of Public
Safety, recognizes that “the surest way to prevent crime is to focus on factors that put
individuals at risk...”,51 setting its goal as crime prevention through the development of
healthy communities. In order to fulfill its mandate, the NCPC funds diverse programs
and initiatives intended to support communities, such as sports and arts based after school
programs, social services and support for struggling families and community education
initiatives that work to develop conflict resolution skills and discourage racism.52
Such initiatives do not offer a “quick fix” to criminality. Instead, they are long term
solutions that require sustained financial and governmental support to work. While the
results of crime prevention through community development may not be immediate, they
are much more likely to be effective.
7.

Conclusion:

It is the view of the LEAF partnership that the proposed legislation, which focuses
exclusively on the punishment of offenders, will not advance the rights of equality
seeking groups; rather it will lead to further discriminatory adverse effects on historically
disadvantaged groups. The LEAF partnership urges the government to abandon this
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approach in favour of “a policy that focuses on fair sentences, compassion, and
understanding of victims as well as offenders, along with policies that focus on providing
real rather than apparent security and change in social policy.”53
8.
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